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Protecting the Earth:
Loyolans in
environmental law

by Monica M. Walk

It's

not easy being green-yet
Americans are examining their
impact on the environment and
making efforts to reduce and clean
up waste. They also are looking at
the ways their residential and commercial neighbors are affecting
communal resources of air, land,
and water. And they're going to
court-as both plaintiffs and defendants--on alleged environmental
infractions.
Several Loyola School of Law
alumni are among the concerned
prosecution and defense attorneys
handling environmental cases in
and out of American courtrooms.
Despite a personal interest or concern for the Earth, these lawyers
can't be described as "tree
huggers"-instead,
the thrills of
litigation and the relative newness
of environmental law led many to
this burgeoning area of practice. A
belief in the long-term importance
of this litigation keeps them there
For many Americans, the United
States Environmental Protection
Agency CU.S.E.P.A.)epitomizes
action on behalf of the environment. The activities and goals of this
government agency-laboring
to

2

LOYOLA LAW • FAlL 1991

control and stop pollution systematically through research, monitoring, and the setting and enforcing
of environmental standards-are
the reasons Jerome Kujawa (J.D.'87)
stepped through the doors of
Loyola's School of Law.
"Before I embarked on a legal
career, I thought of working for the
US.E.P.A. I have always been interested in the environment, and I
think living around the Great Lakes
had something to do with that," said
Kujawa, a biology undergraduate
degree recipient who held positions
in health care and as a Russian
interpreter before attending law
school. "I took any and all law
courses related to science, and I
researched and wrote papers on the
federal regulation of formaldehyde
in the workplace, on F.DA-allowed
irradiation of food, and on the use
of water diversion in the Great
Lakes."
His break into his field of
choice came when Kujawa landed a
clerkship at the US.E.PA the summer before his third year of law
school. "That helped me get hired
here after graduation," he said.
Kujawa now is an assistant regional
counsel for the US.E.P.A. Region 5.
"I'm lucky enough to be working
exactly where I wanted to be. I'm
proud to be working for the United
States, and I think we do important
work here. The agency's mission is
to protect human health and the
environment, and congressional
representatives and senators know
the public is interested. Congress,
which creates the laws and controls
the purse strings for E.P.A. funding,
recently reauthorized the Superfund
[originally for dealing with abandoned toxic waste sites] for another

Kujawa highlighting a plan of action.

five years, even though the E.P.A.
wasn't on the meeting agenda. I
think that's a sign of faith that the
E.P.A. is a good program and has
the support of the American
people."
According
to Kujawa, the
E.P.A. recently entered a new era of
handling environmental enforcement and protection. "Since late
1990, the E.PA has focused on
multi-media enforcement. In the
past, inspectors would be assigned
to check for violations of the various statutes-such
as the Clean Air
Act, the Clean Water Act, the Toxic
Substance Control Act, and the
Resource Conservation and Recovery Act. But each program was
separate and there was the possibility of overlooking or transferring
one problem when addressing
another.
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"Now," he continued, "in
addition to our traditional role of
enforcing the law by issuing complaints to people and making them
come into compliance with the law,
the US.E.P.A. is increasingly looking
at all media of concern: air, surface
water, ground water, solid waste
disposal, and underground storage
tanks. For instance, if we investigate
the generation or disposal of solid
waste under the Resource Conservation and Recovery Act and find
violations in other areas, we can
make sure all violations are brought
into compliance as part of the
settlement. We also are coordinating
our efforts with state agencies more
than in the past."
The Pollution Prevention
Initiative is another new proactive
US.E.P.A. program, aimed at lessening the production and release of
pollutants: Via a national toxic
release inventory, Kujawa said, the
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U.S.E.P.A. targeted southeast Chicago and northwest Indiana as a
special area for enforcement and
pollution prevention. Lessening the
toxins in the Great Lakes, the
nation's largest source of fresh
surface water, also is a priority.
"Besides improving human health,
we also hope to see if the American
Bald Eagle can reestablish itself on
the shores of the Great Lakes when
the toxins in fish have been lessened," Kujawa noted.
KUjawa
finds that most of
his time is spent dealing with the
violation of two acts: the Resource
Conservation and Recovery Act
(RCRA) used to monitor businesses
that treat, store, dispose of, or
generate hazardous waste, and the
Comprehensive Environmental
Response Compensation and Liability Act (CERCLA),commonly known
as the Superfund and used to deal
with toxic waste dumps, sudden
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release of hazardous substances into
the environment, and the clean up
of abandoned waste sites.
"CERCLAis an especially
wonderful law," he explained.
"With the funds budgeted to the
Superfund, the E.P.A. can do clean
ups as necessary, or can make
agreements with private parties to
let them clean up a site, or can issue
orders and make people clean up a
site for which they are responsible.
The push is increasingly on to issue
orders or to enter into consent
decrees that say the private parties,
groups, or corporations will do the
clean up.
"The nature of my job is
litigative, but I don't often go to
COUlt," he said. "The U.S.E.P.A.
attempts to negotiate clean ups
before issuing complaints. If a
settlement is not reached, we will
then enforce against the company
or individual through litigation or
issuance of orders."
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Kujawa also reviews permits
to ensure a facility is in compliance
with the requirements of several
environmental laws and, in addition
to his duties as an environmental
lawyer, he also educates the community through presentations about
environmental law. "I find it heartening when people are interested in
the environment, and I tell them
about cases in which individual
citizens have led environmental
victories.
"I feel personal satisfaction in
the resolution of a big case,"
Kujawa continued. "I want to see
our lake water and our air made
cleaner."
Another
arm of the government that deals with environmental issues on the state level is
the Office of the Illinois Attorney
General, where Senior Assistant
Attorney General of the Environmental Control Division Douglas
Rathe
(J.D.'75) is among the 18 lawyers
working on cases. In his three years
with the attorney general, he has
handled the gamut of environmental cases-air, land, and water. He
and the other lawyers in this division prosecute under the Illinois
Environmental Protection Act,
which provides for civil and criminal penalties for those who pollute
the air, water, or ground.
"Based on that act we are the
prosecuting attorneys and the cases
usually are civil in nature," Rathe
explained. "I've spent much of my
career as a prosecuting attorney.
Early on, I started at the Office of
the Cook County State's Attorney
and prosecuted felony cases. Interestingly, my present work does

to dispose of hazardous waste
properly, so we have a lot of 'midnight dumpers.' This is a problem
we aren't usually aware of until a
citizen or police officer comes
across the dead vegetation at the
dump site," he said.
"Prosecutors believe that
criminal cases make a bigger impact
in terms of compliance with environmental laws or preventing pollution initially, so we are working on
developing more criminal cases,"
Rathe said. "Businesses look at a
monetary penalty simply as the cost
of doing business. But if individuals
are faced with prison, this delivers a
more Significant message."

involve both civil and criminal
prosecution, so I have the opportunity to continue as a prosecutor,
and that has been an enjoyable part
of my legal career."
Rathe's biggest case as senior
assistant attorney general has been
prosecuting the Kerr-McGee Chemical Corporation. For more than two
years he has been trying to get the
company to clean up a low-level
radioactive waste site in West Chicago, where two-thirds of the city's
14,000 residents live within a mile
of 500,000 tons of radioactive waste.

He has taken the case before the
Nuclear Regulatory Commission, the
Federal District Court, the 7th Circuit Court of Appeals, and the
DuPage Circuit Court.
"We believe we are close to
winning and getting the material out
of this residential area and moved
to a licensed site," he said.
All types of hazardous
waste-those
that adversely affect
human health--cause special concern, Rathe said. If not properly
treated before disposal, such waste
can seep into drinking water and
spread its ill-effects. "It is expensive
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Often
his relationship with
an environmental violator is not
adversarial, Rathe reported. "There
are many corporations in which
people honestly believe it is important to protect the environment," he
said. "They are willing to work with
us, and while they may have to
spend money, they recognize the
greater problems if they don't
protect the environment. Many
corporations have even appointed a
person to handle environmental
concerns."
His own family instilled in him
an early awareness of the importance of leaving the Earth in as
good or better shape than he encountered it. "We always picked up
debris, and never littered. I realized
at an early age that what we had
was important and that led me to a
heavy involvement in environmental matters while I was in high
school and college, including the
first Earth Day," Rathe said. After
receiving his undergraduate degree
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Ronald Hill

•
and before attending law school,
Rathe received a six-month
externship with the Council on
Environmental Quality, the environmental policy advisor to the president in Washington, D.C.

During his own 20 years of
environmental concern, Rathe said,
he has seen a growing community
commitment to take care of the
environment. "We have a limited
amount of space for our waste and

people have a growing sense of the
importance of that," he said. "We
can dirty a world of finite resources
only so much before it becomes
uninhabitable."

In

his current environmental
work, Rathe sees improved governmental support. "The state has
committed more resources and
more attorneys to this division," he
said. "And Attorney General Roland
Burris has made a significant commitment to the environment.
"A year ago," he continued,
"environmental law was the hottest
thing going. Now, the entire field of
law has been affected by the recession, but the environmental area
continues to grow and expand
despite that. I personally find tremendous satisfaction having social
good come out of a job I enjoy."
When Loyola alumnus Neil
Hartigan (J.D.'62) was attorney
general, he earned a reputation for
his environmental interests. Working
along with him was Loyola Professor and former Dean Charles
Murdock, (J.D. '63), who served as
Hartigan's deputy attorney general
from 1983 to 1985.

6
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"Overseeing environmental
enforcement and litigation attracted
me to the position," Murdock remembered. "Environmental law was
exploding."
During his time as deputy
attorney general, Murdock wrote a
report for the Hazardous Waste Task
Force. Earlier in his career, as a
special assistant state's attorney in
1967, Murdock drafted the first
significant Illinois landfill ordinance
for the County of DuPage.
Returning to the law school,
he continued his early focus on
securities, but also taught a seminar
on environmental litigation.

L

addition to pertinent
environmental coursework, Loyola
law students now can participate on
an environmental law moot court
team and can join the Environmental Law Society. The new moot
court team, of which Doug Rathe
was a coach, participated for the
first time in the national competition
in White Plains, N.Y.
Second-year student Allison
Despard served as the first president
of the newly-formed Environmental
Law Society. She and society members listened eagerly to attorneys
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who came to campus to speak
about their involvement in environmental law. The 60 student members also raised money to save
virgin rain forests, compiled a citywide list of Earth Day 1991 activities, and recycled glass collected at
the School of Law.
"One reason I came to law
school was my environmental
activity as an undergraduate,"
Despard said. "And one way to help
the environment is to take offenders
to court. I hope one day to join the
E.P.A. or a not-for-profit firm specializing in environmental cases."

7

Seven
years in private
practice and a background in litigation facilitated 1982 graduate Ronald
Hill's recent move into environmental law. "In my routine litigation, my
goal was to protect my client,"
observed the senior assistant attorney for the Metropolitan Water
Reclamation District of Greater
Chicago. "Now my client is the
public-at-large. I get satisfaction in
reducing the pollution in our water.
My personal goals as a lawyer are
right in line with the district's: get
companies to stop polluting."
Hill's legal work revolves
around the Sewage and Waste
Control Ordinance, and he and his
colleagues have jurisdiction over all
of Cook County. That includes 124
municipalities and approximately
ten million people.
"The district treats sewerage,
provides drainage, prevents flooding, disposes of sludge, and operates the Deep Tunnel program,
which holds the storm water and
sewerage that many municipalities
combine and have to store until it
can be treated," Hill explained.

The

Metropolitan Water
Reclamation District performs one
of the most important and most
overlooked functions in Cook
County, Hill believes. "Most people
don't think about what the district
does until their basement floods,"
he noted. "The district purifies
potentially hazardous water at
sophisticated treatment plants, so
effectively that people take clean
water and drainage for granted.

8

"We regulate and moderate
industrial users," he continued. "Our
research and development department performs lab tests, and if a
company is in violation, we begin
administrative procedures. My
department gets involved only if
there is a violation, and we have the
right to seek injunctive relief to
prevent discharges into the district
sewer system. We recently have
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revamped the ordinance and have a
new fine structure of $1,000 to
$10,000 per day, to encourage
offenders into compliance quickly."
Companies found in violation
really don't want to be perceived as
bad guys, Hill said. "They want to
come into compliance. Most want to
improve the system, but money
often inhibits them," he said.

Susan
Franzetti (J.D.'79)
represents corporate clients who
develop environmental problems.
She credits her Loyola education
and her early years of commercial
litigation at Coffield, Ungaretti,
Harris & Slavin for giving her the
solid legal training and skills she
needed to specialize in environmental law.
"By my sixth year of broadbased practice, I knew a little about
a number of areas of law ...but I
decided I wanted more in-depth
knowledge in a more limited area,"
recalled Franzetti, now a partner at
Gardner, Carton & Douglas.
"Environmental law was
growing and evolving, and I was
interested in it, but I was reluctant
to pursue the area without any
technical background," she said.
"My department head here, Richard
Kissel, convinced me that was not a
problem. In fact, he felt too much
technical knowledge could be
detrimental to maintaining a legal
focus; we have other experts for the
technical aspects, he reminded me.
So, early in 1986, I made it my area
of specialty."
To do that, Franzetti read a lot.
"Fortunately, I am a rather quick
study," she noted. "The legal education I got from Loyola can be applied to any area of interest, so I
studied up on my area of interest. I
also was guided by the chair of my
department here at the firm, who
has been involved in environmental
law for 20 years.

"What I like most about what I
do now is that I am interested in
these issues-and
would be,
whether I was a lawyer or not,"
Franzetti continued. "That's an
advantage; I've made a career out of
something in which I am genuinely
interested, and I am paid to be
involved in the evolution of environmental law."
Franzetti teaches environmental law at Loyola, and says students
sometimes question her morality as
a defender of alleged violators of
the environment. "They don't understand that the result of most of
my work is better treatment of the
environment," she explained. "The
bulk of my time is spent counseling
and representing the regulated
community. When Congress passes
new laws, I educate the companies
] represent. I also assist clients in
the development of environmental
policies and procedures. And I
litigate when a state or federal
agency notifies a client that they are
out of compliance: the agency's
interpretation of the regulation may
be wrong; or compliance on the
strict language of the regulation
may cause other environmental
problems; or the company may be
out of compliance, and I help
resolve the penalty and the time
allowed to come into compliance."
Cases
tried under the
Superfund take large amounts of
negotiation, Franzetti said. Since
hundreds of people may have
owned or disposed of waste at the
site, many details, including who
pays and how much, need to be
sorted out.
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"Environmental cases often
aren't black and white. People are
involved, and people make mistakes," she said. "Many of these
mistakes are not due to intentional
wrongdoing. Most of the plant
managers I have worked with don't
want to harm the environment or
people. Granted, my industrial
clients are not always in the right,
but I have learned that government
people are not necessarily better.
The government sometimes overreaches and abuses its power. I was
involved in a case in which one of
the main government witnesses
committed perjury. And she was
indicted."
Eanzetti
believes the efforts
of environmental lawyers are making the environment better. The
debate, she said, is whether lawyers
are doing enough fast enough. "We
can't simply shut down businesses
that are major parts of the
economy," she pointed out. "Are we
willing to put 200 people out of a
job for 'x' benefit? It really depends
on what that benefit is.
"Like most people, I appreciate the aesthetic beauty of our
natural resources," Franzetti continued. "Humans have to step back
from our arrogance, and realize we
don't have a bottomless pit of water,
air, and land. We need to get back
in harmony with our natural resources: humans don't have the
right to run over other living beings.
We love our conveniences, but we
need to be careful. We don't need
styrofoam cups; we need to make
compromises."
•
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